I ABLE PROGRAM SUMMARY

ABLE accounts are designed to allow persons with
disabilities to control their own money in a tax-free environment
without jeopardizing eligibility for public benefits, such as
Supplemental Security Income (“SSI”) and Medi-Cal. The
law authorizing ABLE accounts is based on the law governing
529 Plan accounts, which allow individuals to save money for
education expenses, and both provide for tax-free growth and
tax-free distributions.

ABLE accounts are a boon for persons with disabilities; for
the first time, such persons are allowed to save and control their
own money for future expenses without risk of losing public
benefits. Estate planners should be aware of these accounts
so they can advise families planning for a loved one with
disabilities, persons with disabilities, and trustees of a special
needs trust (“SNT”) regarding the use of ABLE accounts in
connection with such trusts to enhance the quality of life of a
SNT beneficiary.

Generally, funds in an ABLE account can be used in a
number of ways to assist with the support of a person with a
disability. For example, ABLE account funds can pay for a
beneficiary’s food or shelter, so that the account owner’s Social
Security funds can be used for other purposes. ABLE accounts
also can hold modest litigation recoveries or unplanned
inheritances, as part of a spend-down strategy. Further, ABLE
accounts can receive funds from SNTs or other sources to allow
persons with disabilities to manage their own money.

In addition to being exempt from income and asset
calculations for purposes of SSI and Medicaid, ABLE accounts
allow persons with disabilities to retain eligibility for Section
8 housing, food stamps, and other federal programs that have
resource or income limitations.

To properly advise clients regarding ABLE accounts, a
practitioner should understand the eligibility requirements and

management limitations related to such accounts. These include
the following:

* To establish an ABLE account, a person must have
been disabled prior to age 26;

» A disabled person can have only one ABLE account;

* An ABLE account can be funded with only one gift
each year that qualified for the annual gift tax exclusion
(815,000 for 2018 and indexed annually for inflation);

* An ABLE account can hold up to $100,000 without
disqualifying the account beneficiary from SSI
benefits;

* An ABLE account can hold up to the state 529 plan
limit ($475,000 in California) and not disqualify the
beneficiary from Medi-Cal;

* Disbursements must be for “Qualified Disability
Expenses” (or risk triggering a penalty); and

* On the death of the person with a disability, any
remaining funds in the ABLE account must be paid
back to the state Medicaid program for any services
paid to or for the benefit of that beneficiary since the
opening of the account.

ABLE accounts are managed by each state that has
created a program allowing for such accounts. The first ABLE
program opened in Ohio. ABLE programs are now open in
most states. California’s ABLE program is expected to open
this year. Californians interested in using an ABLE account can
use programs in other states if those states allow out-of-state
residents to join (which nearly all do). If a Californian wants
to set up an account in another state, the person will be able to
transfer that account to the California ABLE program once it
is opened.!

This article will review the history of ABLE accounts,
the laws authorizing and interpreting the ABLE program, the
eligibility requirements for the ABLE accounts, and how to
properly evaluate and compare different ABLE programs.

II.  ABLE’S HISTORY

ABLE stands for “Achieving a Better Life Experience.”
ABLE accounts were a grass-roots attempt by parents of
children with disabilities to address the inability of persons
with disabilities to save money for their future. The federal
government defines “disability” as a physical or mental
impairment that will last twelve months or longer and that




prevents a person from engaging in substantial gainful activity,
which is defined as having the ability to earn no more than
$1,170 per month.?

Without an ABLE account, it is difficult for a person
with a disability to secure resources to provide for his or her
future. Even if capable of working, people with disabilities have
difficulty finding employment:

In 2009, about one-fifth of people with disabilities
were in the labor force compared to more than
two-thirds of people without a disability. A higher
proportion of people with disabilities actively
look for employment but are unable to find
work compared to those without disabilities. In
November 2009, the unemployment rate was 14
percent for those with disabilities and 9 percent
for those without. This disparity continues within
the labor force: workers with disabilities tend to
earn much less than those with no disabilities. In
2007, the median income of households with any
working age people with disabilities was $38,400
compared with $61,000 for households without
people with disabilities--a staggering difference of
$22,600.3

The only financial support and health care coverage
available for many persons with disabilities has been that
provided by government programs, like SSI and Medicaid (in
California Medi-Cal). In California, the maximum SSI payment
in 2018 for an individual with a disability is $910.72 per month.*
This amount is designed to pay for all of the recipient’s food and
shelter costs. As explained below, if another person attempts to
assist the recipient with money, food, or shelter, the monthly SSI
amount is reduced or eliminated. Further, if assets are saved,
SSI, and Medi-Cal benefits are eliminated. ABLE accounts are
designed to address this predicament.

A. SSI Resource Test

SSI is the primary way most persons with disabilities pay
for food or shelter. To qualify and remain qualified for SSI,
an individual recipient must have countable resources below
$2,000 ($3,000 for a couple).” These resource numbers have
stayed the same since 1989 and are not indexed for inflation.®
There has been no indication that these numbers will increase
in the foreseeable future. SSI does allow a person to have some
exempt assets that are not counted towards the resource limit.”
The two most significant exempt assets are a primary residence
and an automobile.
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If an SSI recipient attempts to save money, he or she loses

eligibility for SSI and Medi-Cal coverage. The recipient also
may be required to repay benefits paid when assets were over
the $2,000 threshold. Without an ABLE account, a recipient
who accumulates money must spend it down below the $2,000
threshold, even on things the recipient does not then need. Thus,
pre-ABLE, this minimal asset threshold made it impossible for a
person with a disability to save for future expenses.

B. SSI Income Test

SSI treats income received by the person with a disability
harshly. SSI’s monthly benefit is reduced by any “income”
received by the recipient. For SSI purposes, income includes
gratuitous transfers. In fact, it is broadly defined to include a
recipient’s earned income, unearned income (e.g,, cash gifts),
in-kind support and maintenance (“ISM”) (e.g., free or reduced
cost food or shelter), and deemed income (e.g,, income earned by
a spouse or parent).® SSI counts all types of income each month
(over $20) that a person receives with some type of penalty.
Much like the outdated resource limitations, the SSI income
disregards are even more hopelessly out of date:

The SSI income disregard amounts have not been
updated since President Nixon signed the SSI
program into law in 1972. For example, $20 is the
general or unearned income disregard whereby a
beneficiary can receive a small amount of income
from other sources, such as other Social Security
benefits or a pension, without having his or her
SSI benefits reduced. The cost of living today is
more than 5.5 times what it was in 1972, meaning
that $20 today is equivalent in purchasing power to
about $3.50 in 1972.°

Under the SSI income rules, if a family member or friend
wants to help a person with a disability by providing a cash
stipend or offering free food or shelter, the SSA will reduce or
eliminate that person’s SSL."’

C. The Effect of the Public Benefit Eligibility Rules
that Prevent Persons with Disabilities from
Saving Money

Due to the low resource limits and harsh income penalties
of public benefits programs, many persons with disabilities
have no way to save money or pay for their own future needs.
While an SNT, discussed in more detail below, is one solution,
a SNT may not be suitable for modest amounts of support.
For example, if a person with disabilities receives $10,000, the
costs of establishing and administering an SNT are prohibitive.
Moreover, the SNT does not allow a person with disabilities to




. control and manage the money. This loss of control demeans

persons with disabilities who have full use of their faculties.

D. Special Needs Trusts Remain the Primary
Planning Tool but May Not Be Cost Effective in
All Situations

The primary planning tool for persons with disabilities
remains the SNT, even with the availability of ABLE accounts."
An SNT allows persons with disabilities to have access to
funds in excess of resource and income limitations required
to stay eligible for public benefits. Such a trust can provide
professional management of investments and distributions that
could result in loss of public benefits. An SNT makes sense for
persons with disabilities who do not have capacity to manage
their own financial affairs, and replaces the need to establish a
guardianship or conservatorship of the estate.

The cost of establishing and administering the SNT is a
drawback. This cost may include attorney’s fees for establishing
the trust, trustee and more attorney’s fees for administering the
trust, and (if court supervised) court costs for accounts, reports,
and bond. Spending $5,000 to set up an SNT is easy to digest
if the trust is being funded with $1,000,000, but much harder to

. justify ifit is being funded with $50,000.

The other main drawback of SNTs is that the beneficiary
with a disability can never be trustee of his or her own trust.
A significant percentage of persons with disabilities have the
complete capacity to manage their own financial affairs. A
benefit of using an ABLE account for these persons is the ability
to manage part of their own assets.

ABLE accounts, in their current form, will not replace
SNTs as the primary planning tool for persons with disabilities.
Instead, the ABLE account is a complementary tool to be used
in the right situation to better enhance the quality of life for a
person with disabilities. ABLE accounts and SNTs are best used
together as part of an overall planning strategy.

E. The ABLE Act

As noted above, the ABLE program originally was
designed to address the difficulties people with disabilities and
their families have in saving for the future. The initial proposal
allowed multiple accounts to be established by or for persons
with disabilities of all ages, and unlimited funding for those
accounts. However, the cost of that program was exorbitant.
The Congressional Budget Office estimated the effect on the
federal budget would increase direct spending by $17.5 billion
and reduce revenues by $1.7 billion over the 2015 to 2024 time

period.”” An ABLE proposal facing those hurdles had no chance
of passing.

To reduce the effect on the budget and to make passage
of the legislation possible, Congress reached a compromise
that limited funding to an amount equal to the annual gift tax
exclusion, and allowed a person to establish only a single ABLE
account. This compromise reduced the effect on the federal
budget to increase direct spending by $2.1 billion and decrease
revenue by $0.9 billion over the same 2015 to 2024 time period,"
and allowed the legislation to pass with 379 co-sponsors (193
Republicans and 186 Democrats)—a rare bipartisan proposal.

ABLE accounts were enacted on December 19, 2014 as
part of the Achieving a Better Life Experience Act of 2014
(“ABLE Act”). The ABLE Act amended the Internal Revenue
Code of 1986 to create Section 529A. On June 19, 2015, the IRS
issued proposed regulations for the ABLE program." Based
on responses from advocates, these proposed regulations were
modified to simplify the ABLE program administration, as set
forth in IRS Notice 2015-81." The Department of Treasury, as
of early October 2017, has not finalized the proposed regulations
published in 2015. The IRS has stated that taxpayers may rely on
the proposed regulations until the final regulations are issued.'®
Practitioners should review the final regulations when published
for any changes.

On March 21, 2016, the SSA published an updated version
of its Program Operations Manual System (“POMS”) regarding
the ABLE Act, ABLE accounts, and ABLE funds.” The POMS
is a handbook used by Social Security employees to process
claims for Social Security benefits. The court’s give great
deference to the POMS. As stated in one circuit court case,
“[federal courts] further agree ... that the POMS provisions at
issue here—namely, those in [special needs planning]—warrant
relatively strong ...deference. The relevant POMS provisions
fall squarely within the SSA’s area of expertise.”® The recent
POMS indicates how the SSA will treat ABLE accounts and
ABLE funds for purposes of eligibility, and provides additional
guidance on planning options that will be discussed below.

On September 7, 2017, the Centers for Medicaid and
Medicare Services (“CMS”), the federal agency that runs the
national Medicaid program, issued State Medicaid Director
(“SMD”) Letter, #17-002 concerning ABLE accounts."” The
stated purpose of that letter is to provide guidance to states on
the implications of the ABLE Act for state Medicaid programs.
It also addresses the treatment of funds in an ABLE account
for purposes of post-eligibility treatment of income, and the
disposition of amounts remaining in a Medicaid beneficiary’s
ABLE account upon the death of the beneficiary. Of note,
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contributions by third parties into an ABLE account are
not exempt transfers by the contributor, in determining the
contributor’s eligibility for long-term services and support from
Medi-Cal.

Governor Brown signed the California ABLE Act into law
in 2015.2 The California ABLE Act added Sections 171404 and
23711.4 to the Revenue and Taxation Code and Sections 4875-
4884 to the Welfare and Institution Code. California’s ABLE
program will be called CalABLE. It is expected to begin in 2018.

F. New ABLE Bills Have Been Proposed

Legislation related to ABLE accounts is pending that would
increase the age of disability to 46.*' This bill has not yet passed,
but the new 2018 tax law expanded the use of ABLE accounts
in certain circumstances. Practitioners should remain informed
regarding future changes that may increase the utility of ABLE
programs.

G. Further Resources

To stay current on ABLE programs, the authors suggest
that interested parties search the website for the ABLE National
Resource Center at www.ABLEnrc.org. This website provides
a wealth of information on the status of legislation and state-
level implementation of ABLE programs, and provides tools to
evaluate different programs. California has a website dedicated
to CalABLE’s program at http:/treasurer.ca.gov/able/index.asp
that provides updates to California’s program.

IIL.

DEFINING “DISABILITY” FOR ABLE
ELIGIBILITY

ABLE accounts are established and owned by a “designated
beneficiary” who is a qualified person with disabilities whose
disability occurred prior to age 26.22 The designated beneficiary
can establish disability in one of two ways:

1. By showing that he or she currently is eligible for
Social Security Disability Insurance (SSDI) or SSI
disability benefits, based on a disability that began
before age 26; or

2. By certifying, or having a parent or guardian certify,
that the individual has a medically determinable
impairment “which results in marked and severe
functional limitations” that has lasted or is expected
to last for 12 consecutive months, or is likely to result
in death, with the disability or blindness occurring
before age 26.2

If the individual is not already receiving SSI or SSDI, he or
she must meet SSA’s definition of “disabled” for a minor. SSA
defines “disability” for a minor as follows:

“Disability” for an individual under the age of 18
is defined as “a medically determinable physical or
mental impairment or combination or impairments
that causes marked and severe functional
limitations, and that can be expected to cause death
or that has lasted or can be expected to last for a
continuous period of not less than 12 months.”?

For those persons who are not already receiving SSI or
SSDI, the ABLE act requires that the certification of disability
must be filed with the Secretary of the Treasury.? The proposed
regulations have defined this requirement to mean that the
individual, the individual’s agent under power of attorney, or
his or her parent or guardian certify under penalty of perjury
that they have a “signed physician’s diagnosis” and will provide
it if requested by the ABLE Plan Administrator or the IRS.%
Eligible individuals with disabilities will not need to provide
the written diagnosis when opening the ABLE account, and
ABLE programs will not need to receive, retain, or evaluate
detailed medical records. No submission of the doctor’s letter is
necessary unless requested.

The designated beneficiary’s disability must have begun
prior to age 26. Persons older than 26 can open accounts if their
disabilities began before age 26. To stay current with ABLE’s
age limit requirements, readers should check the national ABLE
website for updates.”’

IV.  ESTABLISHING AND FUNDING THE ABLE

ACCOUNT

An ABLE account is opened by joining one of the active
State programs.”® An account may be opened by the designated
beneficiary or the beneficiary’s agent, guardian, or parent (if a
minor).” However, the ABLE account owner is always owned by
the designated beneficiary.’ Moreover, a designated beneficiary
is permitted to have only one ABLE account.* If more than
one account is opened, the subsequent account is countable
by the public benefit agency and provides no tax benefit to the
person with a disability.> However, if all contributed amounts
are returned by the due date of the recipient’s federal income
tax return for the year in which the excess contribution is made,
the additional account is treated as if had never been opened.®

An ABLE account can only be funded with cash.3* A roll
over from one ABLE account for the designated beneficiary
to another ABLE account, however, can be in-kind and is not
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==, taxed.” Any person can contribute to an individual’s ABLE

account, including the beneficiary. A person is defined to
include a trust or estate.”” This definition of a person authorizes
an SNT trustee to fund an ABLE account with SNT funds. The
contribution to an ABLE account is also deemed a completed
gift for gift tax purposes.®® There is no federal income tax
deduction on contributions, but some state programs authorize
a state income tax deduction.®

An ABLE account has an aggregate annual funding limit
equal to the annual federal gift tax exclusion amount (as set forth
in IRC §2503(b)), which is $15,000 in 2018.% The gift tax annual
exclusion is indexed annually for inflation. Multiple contributors
to an ABLE account must co-ordinate their contributions to
avoid the aggregate limit.

The funding of the account does not need to occur all
at once. An account contributor may fund the account up to
$1,250 per month in 2018. This approach allows a contributor to
condition each subsequent month’s funding on the beneficiary
demonstrating the ability to manage the funds and resist
predators. If a contributor overfunds an account, the excess
amount must be returned to the contributor, including any
income associated with it, on a last-in, first-out basis.* The
funds must be returned by the due date for the designated
beneficiary’s income tax return for the year in which the excess
contribution is made.? A six percent excise tax is applied to
excess contributions if not returned.®

Under the 2018 Tax Cut and Jobs Act*, an individual’s
ABLE account can now be funded by a roll-over from the funds
in that individual’s 529 Plan.* This roll over counts towards the
$15,000 funding limit, so care should be made not to over fund
the ABLE account. In addition, under the new law, an account
owner who works can contribute an additional $12,060 of
earnings above the $15,000 funding limit to his or her ABLE
account.* Finally, under the new tax law, ABLE account owners
who contribute to their own account,may be eligible to take
advantage of the Retirement Savings Contributions Tax Credit
that provides a special tax break to low- and moderate-income
taxpayers who are saving for retirement.”’

V. LIMITS ON VALUE OF ABLE ACCOUNT

The limit on the size of an ABLE account depends on
which needs-based public benefits the person with disabilities
is receiving. The funds in an ABLE account are not counted
towards the resource limit for any federal funded benefit that
has at least one financial criterion for eligibility.*® The focus
is on SSI and Medi-Cal, but an ABLE account should not
be counted for determining and maintaining eligibility for

Supplemental Nutrition Assistance Program (“SNAP”) benefits
(more commonly known as food stamps), public housing, or any
other federal public benefit with at least one financial criterion.

If the designated beneficiary receives SSI, the ABLE
account may grow up to $100,000 and not be counted as a
resource for SSI eligibility.* If the account grows over $100,000,
the designated beneficiary’s SSI benefits are not terminated.
Rather, the SSI benefits are suspended until the ABLE account
balance drops below $100,000, at which point the SSI benefits
resume.*

A designated beneficiary who receives SSI automatically
receives Medi-Cal under the categorically eligible program.
A suspension of SSI benefits due to excess funds in an ABLE
account will not cause a loss of Medi-Cal benefits.’? Medi-Cal
eligibility and benefits will continue uninterrupted.

A California designated beneficiary who qualifies for Medi-
Cal under any Medi-Cal program other than SSI categorical
eligibility can have up to California’s “Qualified State Tuition
Program” limit, currently $475,000, in his or her ABLE account
without jeopardizing Medi-Cal eligibility.”

On January 6, 2017, the United States Department of
Agriculture revised the eligibility rules for SNAP benefits. The
revised rules now explicitly exclude funds held within an ABLE
account in determining the resources of a SNAP household.>
Currently, there is not yet any guidance from the United States
Department of Housing and Urban Development (HUD) on the
impact of ABLE accounts on Section 8 benefits. However, the
ABLE Act itself references “federal means tested programs,”
which thereby includes Section 8 benefits.” Thus, Section 8
benefits should be preserved as well.

VL. PAYBACK PROVISION

When a designated ABLE account beneficiary dies with
assets remaining in an ABLE account, the act provides that
remaining assets shall be subject to “payback” from any state
Medicaid plan, up to the value of Medicaid services provided
to the beneficiary, from the time the account was opened to the
filing of a claim by the State.* The State is considered a creditor
of the ABLE account and not a beneficiary.”’

The payback amount is calculated after:

« all outstanding qualified disability expenses are paid,

« any funeral and burial expenses for the designated
beneficiary are paid, and




» any Medicaid premiums paid by the beneficiary are
subtracted.’®

The CMS director provided guidance to the States in
determining how best to incorporate the payback language of
the statute as follows:

The Treasury’s and IRS’s [Notice of Proposed
Rulemaking] does not propose mandating that
states file section 529A claims. However, even
in the absence of a Treasury and IRS mandate
regarding claims against ABLE accounts, pursuant
to section 1917(b) of the Act, states are required
to seek recovery against the estates of certain
deceased Medicaid beneficiaries. Thus, consistent
with section 1917(b) of the Act, states are required
to seek recovery of funds in an ABLE account that
have become part of an estate subject to recovery
under the statute. If the estate of an ABLE account
beneficiary is not subject to Medicaid estate
recovery, states have discretion whether to file a
section 529A claim against the ABLE account of
a deceased individual who had been enrolled in a
Medicaid Buy In program.”

The CMS director acknowledges that no proposed Treasury
regulation requires that a state make a claim for payback from
an ABLE account. Nevertheless, he cites the mandatory estate
recovery rules set forth in the Medicaid Act and believes
payback is mandatory under those rules.® Under this reading of
the Medicaid Act, an ABLE account is considered a part of the
“estate” of the designated beneficiary and therefore subject to
payback. For the mandatory estate recovery rules, the state has
no right of payback for Medi-Cal benefits paid prior to age 55, or
benefits paid to a recipient who leaves a minor child, child with
a disability, or a spouse.®' Further, California has changed its law
on what is counted as an “estate” for purposes of payback.> As
of January 1, 2017, recovery is now limited only to the probate
estate.

The Pennsylvania legislature enacted an ABLE statute that
provides for no payback from an ABLE account on the death of
a designated beneficiary.®® California followed Pennsylvania’s
lead, and on October 4, 2017, Governor Brown signed into law
Welfare and Institutions Code Section 4885(b), which states:

(b) Following the death of a designated beneficiary,
and only after the State Department of Health
Care Services has received approval by the federal
Centers for Medicare and Medicaid Services, both
of the following shall apply:
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(1) The state shall not seek recovery pursuant
to Section 14009.5 of any amount remaining in
the designated beneficiary’s ABLE account for
any amount of medical assistance paid for the
designated beneficiary after the establishment
of the account under the state’s Medicaid plan
established under Title XIX of the federal
Social Security Act.

(2) The state shall not file a claim for the
payment under subdivision (f) of Section 529A
of the Internal Revenue Code.

California must obtain the approval of CMS before
implementing this provision.

As noted above, the CMS director states that payback from
an ABLE account should be subject to the “estate recovery”
rules and no claim is required. The SNT payback, under similar
statutory language, may not be subject to the estate recovery
rules, but rather subject to a unique right of recovery.** For the
SNT payback, CMS and DHCS take the same position that
it creates a separate right of payback, independent from the
mandated estate recovery rules.”® The legislature apparently
will limit payback rights to ABLE accounts, but payback rights
from an SNT are broadly interpreted to allow state Medicaid
agencies unfettered post-death recovery of those funds in SNTs.
California legal authority is split on whether the language in the
SNT statute allows for a separate right of recovery or is subject
to the estate recovery rules.* The distinction for ABLE accounts
created under nearly identical statutory language is difficult to
interpret.

This treatment highlights the odd dichotomy between how
ABLE accounts are expected to be treated and how SNTs have
been treated. ABLE accounts are being broadly interpreted
by the IRS, the SSA, CMS, and state laws to aid persons with
disabilities in saving assets and using these accounts. Yet, these
same agencies have often interpreted SNT laws narrowly,
denying needed protection based on strict reading of rules and
odd limitations on the use of SNTs.*”. Hopefully, the more liberal
attitude towards the use of ABLE accounts will bleed into the
review of statutory grounds for post-death recovery from SNTs.

VII. ABLE ACCOUNT BENEFITS

ABLE accounts provide people with disabilities several
benefits, some of which are not made available by SNTs. This
safe harbor account is tax-favored and allows people with
disabilities to have more control over their own resources. The
benefits of the ABLE account are summarized below.




A. Income in ABLE Account is Tax Free — If Used
for Qualified Disability Expenses

Income earned inside an ABLE account grows tax-free.s
Distributions from an ABLE account that are for “Qualified
Disability Expenses” (“QDEs”) are also not taxed.®” The ABLE
Act defines QDEs as “expenses related to the eligible individual’s
blindness or disability which are made for the benefit of an
eligible individual who is the designated beneficiary.”™ It then
lists a range of categories of potential uses for funds set aside in
ABLE accounts, including the following:

Education, housing, transportation, employment
training and support, assistive technology and
personal support services, health, prevention and
wellness, financial management and administrative
services, legal fees, expenses for oversight and
monitoring, funeral and burial expenses, and other
expenses, which are approved by the Secretary
under regulations and consistent with the purposes
of this section.”

In the proposed regulations released in June 2015, the
Treasury stated that QDEs should be “broadly construed to
permit . . . basic living expenses and should not be limited
to expenses for which there is a medical necessity or which
provide no benefits to others.” The proposed regulations further
provided that QDEs should include any benefit related to the
designated beneficiary “in maintaining or improving his or
her health, independence, or quality of life.””> As an example,
the regulations specify that a smart phone could qualify as a
covered expense, provided that it serves as an “effective and
safe communication or navigation aid for a child with autism.””

Originally, the proposed regulations required states to
establish safeguards for ensuring that ABLE funds were only
used for QDEs, presumably by requiring beneficiaries to obtain
pre-approval before distributing funds. In response to disability
advocates, many of whom feared that such requirements would
be unduly burdensome, the Treasury Department rescinded
this requirement in a notice issued November 2015. Now, pre-
approval to withdraw funds to pay for QDEs is unnecessary.

To protect against future IRS inquiries, the ABLE National
Resource Center recommends that beneficiaries maintain
detailed records of expenses paid by ABLE account assets,
as well as how these expenses relate to their disabilities.”
The ABLE National Resource Center also provides valuable
resources, including a fact sheet and seminars on what are
appropriate QDEs.”
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1. Special Rule Concerning ABLE Account
Disbursements for Shelter

As described above, the ABLE Act allows for distributions
for QDEs to be disregarded when considering eligibility for
means-tested public benefits. However, the Act specifically
states that distributions for housing expenses “shall not be so
disregarded.””” This potentially could have been an issue for
SSI recipients who used ABLE accounts to pay for housing
expenses because the SSA treats certain types of housing
expenses as ISM. The SSA treats the following shelter expenses
as ISM if someone else pays for them: mortgages, real estate
taxes, rent, heating fuel, gas, electricity, water, sewer, and
garbage removal.” Payment of ISM, like any other form of
income, reduces a recipient’s SSI check.” The SSA stated in
its POMS that housing expenses paid from an ABLE account
are the same as “shelter” expenses under the Social Security
rules.® Nevertheless, the SSA expressly exempted distributions
from ABLE accounts as being treated as ISM.* Thus, making
housing disbursements from ABLE accounts should result in
no penalty.

2. Effect of Distributions Not Made for QDE's

An ABLE account recipient who receives a distribution for
non-QDE:s is subject to a penalty. Distributions for non-QDEs
will be includible as gross income and subject to a 10% penalty.®
The following exceptions are allowed:

» The penalty does not apply to any distribution made
from the ABLE account on or after the death of the
designated beneficiary to the estate of the designated
beneficiary, to an heir or legatee of the designated
beneficiary, or to a creditor.®

* The penalty will not apply if the ABLE account refunds
excess contributions that were made into the account.®

B. Beneficiary Allowed to Control ABLE Account

Unlike SNTs, the designated beneficiary of an ABLE
account can control his or her resources. For example, the
individual may use the account to purchase items at his or her
own discretion. Depending on the state program, access to
the funds includes debit cards, setting up direct pay to service
providers, and having ABLE funds direct deposited into another
related bank account. This allows the individual to exercise
financial independence without first asking permission from a
trustee. In addition, a minor designated beneficiary may take
control over the account after reaching age 18.




C. May Change ABLE Account’s Named
Beneficiary

The beneficiary of an ABLE account can be changed. The
change of beneficiary is not treated as a distribution and will not
be includible in gross income, if the new beneficiary is either a
member of the family (meaning a sibling, whether by blood or
by adoption, including a step or half sibling)® of the designated
beneficiary or another individual who meets the requirements
of being a designated beneficiary.® The proposed regulations do
not state that the family member needs to be disabled, yet the
ABLE Act requires in separate sections that tax-free treatment
of the account and disbursements are only for persons with
disabilities.®” It begs the question why family members are
included as permitted transferees, when other requirements
necessarily include a person with a disability. This inconsistency
may be corrected when final regulations are issued.

If the ABLE account is transferred to a person who does
not meet the eligibility requirements, the former designated
beneficiary of that ABLE account will be treated as having
received a distribution of the fair market value of the assets in
that ABLE account on the date on which the transfer is made.

D. May Join Other State’s ABLE Program

The original ABLE Act only permitted an individual to
set up an ABLE account in his or her home state. However,
Congress eliminated the state residency requirement in 2015,
thereby allowing each individual to set up an ABLE account in
a state of his or her choosing. Currently, ABLE programs have
been instituted in 28 states.®®

An individual may transfer an ABLE account from one state
to another. For example, a California resident may transfer his or
her ABLE account from any other state to California (once open
for enrollment) if the California program is more beneficial for
the participant. Fees may be charged to complete the transfer.
The individual should check the transferor program’s fees and
policies to ascertain the associated procedures and costs.

E. Effect on ABLE Account if Loss of Qualification
as Person with a Disability

If a person loses qualification as a person with a disability,
the ABLE account will maintain its status as an ABLE account
throughout the remainder of the taxable year. If the person
remains unqualified at the beginning of the first day of the
next taxable year, the ABLE account will lose its status. The
account loses tax-free growth and disbursements from it will
not be treated as QDEs.” If the person later qualifies as having

a disability, the ABLE account will regain its preferential status
and disbursements can be made for QDEs.%

VIII. HOW TO REVIEW DIFFERENT ABLE
PROGRAMS

The state ABLE programs that are active can vary widely
in investment opportunity, ease of use, and cost. It is important
for the practitioner to know how to compare the different
ABLE programs. The author’s suggest that the ABLE National
Resource Center’s website be used for this purpose. It has a tool
that can compare different programs.” It will evaluate up to
three programs at a time, providing answers to the following
questions on the following topics:

* Opening an account

o Is there a minimum contribution required to open an
ABLE account?

o Isthere a fee to open an account and, if so, how much
is that fee?

©  What proof will the ABLE program require to
open an account or to show that disbursements are
qualified expenses?

* Maintaining the account and fees

o What types of fees are associated with running the
account?

o Are there restrictions on how often withdrawals can
be made?

* Investment opportunities

o What investment options does the State ABLE
program offer?

o Does the program offer any unique or value-
added program elements to help save, contribute
to the account, grow the account, and manage the
investments, like a match or rewards program,
financial literacy information, or other programs for
beneficiaries?

* Unique to State
e Does the state offer a state income tax deduction for
contributions to the account?

o Is there a “debit card/purchasing card” available with
the program? Are there added costs for this?

(A




_—

IX.  USING ABLE ACCOUNTS TO AID PERSONS
WITH DISABILITIES

The following discusses ways the authors have used ABLE
accounts in their planning for persons with disabilities.

A. Funding ABLE with SNT Assets

As noted in the ABLE Act, any “person” may contribute to
an ABLE account. For the purposes of ABLE account funding,
“person” is defined by the IRS to include an individual, trust,
estate, partnership, association, company, or corporation.® The
SSA also expressly includes a “trust” as one of the entities that
can fund an ABLE account.” Further, as noted in the CMS
director letter:

[Dlisbursements from an SNT or pooled trust to
the ABLE account of the trust beneficiary are not
counted as income under [ABLE Act]. Therefore,
states should disregard as income a distribution
from an SNT or pooled trust that is deposited into
the ABLE account of the SNT or pooled trust
beneficiary.*

Unless the provisions of a SNT prevents the funding of
an ABLE account, government agencies apparently will not
penalize it.

1. SNT ABLE Provision

A specific trust provision authorizing the funding of an
ABLE account is not necessary. However, it may be prudent
to include such a provision to describe the factors that a trustee
should consider when funding a beneficiary’s ABLE account.
In drafting both first- and third-party SNTs, the authors include
a provision authorizing the funding of an ABLE account. Such
a provision could read as follows:

Funding an ABLE Account

The Trustee, in its sole and absolute discretion,
may make a distribution that will be treated as a
contribution to a Beneficiary’s ABLE account
as defined under Internal Revenue Code Section
529A for meeting the Beneficiary’s qualified
disability expenses. Distributions can either be
made as a lump sum or in monthly amounts
designed to assist Beneficiary with ongoing care
costs. In exercising the Trustee’s discretion, the
Trustee should consider:

* The person or entity managing ABLE account and their
experience in managing funds;

* The benefit of using ABLE account funds to pay for
Beneficiary’s needs without triggering an In Kind
Support and Maintenance (ISM) penalty from the SSA;
and

*  Any concerns that ABLE account funds may be subject
to Medi-Cal recovery if one may not otherwise be
necessary.

A distribution to an ABLE account will not be
considered a delegation of investment responsibility
under any applicable statute or other law.

2. SNT Trustee Funds ABLE Account

The authors have used ABLE accounts primarily in advising
SNT trustees during administration. Instead of retaining funds,
the SNT trustee provides a monthly stipend to the beneficiary’s
ABLE account. The beneficiary then has control and may
choose to spend or save the funds. For beneficiaries who can
use the money prudently, keep records, and follow the rules
on distributions, ABLE accounts allow control over funds and
much needed independence.

Funding an ABLE account is not always in the best interest
of'a SNT beneficiary. A SNT beneficiary may have diminished
capacity and either be unable to manage the money or be subject
to financial predators. An ABLE account may be the first time
the beneficiary has ever had to manage money.

Further, a person with an ABLE account can unintentionally
lose his or her public benefits by withdrawing from the ABLE
account, depositing the withdrawn funds in his or her own
account, and not spending those funds for a QDE by the end of
the calendar month. For SSI and Medi-Cal eligibility purposes,
the assets held in the separate bank account on the first day
of a month are countable (even if they came from an ABLE
account) and could cause loss of public benefits. The SSA uses
the following example:

In June, Jennifer takes a $7,000 distribution from
her ABLE account to pay her college tuition—a
QDE. Her tuition payment is due in September. In
August, Jennifer gets a job offer and decides not
to return to school. Since she no longer intends to
use it for tuition, the $7,000 becomes a countable
resource in September unless Jennifer redesignates
it for another QDE or returns the funds to her
ABLE account prior to September.”

A SNT trustee may be liable for breach of fiduciary duty by
funding an ABLE account without ensuring that the beneficiary
will spend the account funds appropriately.®* To limit this risk,



the SNT trustee could fund the account with a modest monthly
allowance. The trustee can then condition future funding of the
ABLE account on an agreement by the account beneficiary to
a budget and keeping proper records. Through this monthly
monitoring, the beneficiary can learn how to use and save
money prudently and the trustee will limit exposure to potential
liability.

B. Using ABLE to Pay Housing for SSI Recipients

As described above, if a SNT trustee or another person helps
an SSI recipient by paying for his or her food, rent, or utilities,
that payment reduces that person’s SSI check. However, the SSI
penalty (in 2018) for ISM is capped at $270.00 per month.” In
most SNT administrations, intentionally triggering the penalty
made sense. The trustee could pay monthly rent, pay utilities,
and pay for food, and the SNT beneficiary still received some
money from SSI, but had a safer and cleaner place to live.

For example, if the SSI recipient received maximum SSI (in
2018) of $910.72 per month, and the SNT trustee paid monthly
expenses of $1,500 for rent, $400 for food, and $200 for utilities,
the only loss of SSI would be $270 as the ISM penalty. The
SNT beneficiary had additional living expenses paid, and still
received $640.72 of SSI funds per month for other expenditures.

Now, an ABLE account allows for similar planning, but
allows the recipient to keep his or her entire SSI benefit. The
SNT trustee can fund the beneficiary’s ABLE account with a
monthly amount sufficient to pay for all food and shelter items.
The SSI recipient can then use the ABLE account funds to
pay for his expenses and keep the full $910.72 check from SSI
for other purposes. The difference for the SSI recipient is an
additional $3,240 per year of spending cash.

A couple of caveats:

A. Once funds are distributed from the SNT to the ABLE
account, the beneficiary has total control over the assets.
The SNT trustee should make sure the beneficiary will
spend money appropriately. If not, then the SNT trustee
may be forced to stop funding.

B. In 2018, an ABLE account can only be funded with
$15,000 a year (or $1,250 a month). If the monthly costs
exceed that amount, using an ABLE account may
not provide any added benefit. In the example above,
the monthly costs were $2,100 per month. An ABLE
account would not have been able to cover that amount
for an entire year. The ISM penalty is not reduced if
the trustee must also supplement the ABLE account
distribution for food or shelter.

C. Using ABLE in Third Party Planning

In preparing an estate plan for families that include a
loved one with special needs, it may be prudent to establish
an ABLE account and fund it during the life of the parents
or grandparents. This may allow for the use of gift-tax-free
contributions. Contributions to ABLE account are non-taxable
gifts."® The family also has the opportunity to train the person
with a disability on how to manage money and use funds
appropriately.

D. Using ABLE as Part of Settlement Planning

If a person with a disability receives a litigation recovery,
an ABLE account can be used to hold part or all the settlement
funds. If the recovery is modest, an ABLE account can be used
as a part of a spend-down.

Example: SSI recipient receives litigation recovery
of $100,000. A plan may include placing $15,000
into an ABLE account, paying off any debts,
purchasing goods and services, and placing the
balance into a (d)(4)(A) or Pooled SNT.

If the person has capacity, he or she can set it up the ABLE
account. In other circumstances, the attorney should obtain
court authority to fund the ABLE account. For example, if a
person with a disability is receiving a litigation recovery and
is a minor or an adult who lacks capacity, a petition to approve
compromise must be filed. An attachment can be added to the
petition to allow the funding of the ABLE account. Probate
Code section 3600 et seq. gives the court broad discretion and
authority to set the conditions on which the settlement proceeds
are to be managed for the best interests of the minor or adult
without capacity.

A structured settlement annuity is an alternative for a
modest settlement recovery.”® When the annuity is purchased,
the person’s ABLE account can be named as the payee. For
example, a settlement of $60,000 is reached. Instead of paying
a lump sum, the defendant agrees to buy an annuity and make
the payee the plaintiff’s ABLE account. The settlement can pay
up to 1/12 of the federal annual gift tax exclusion amount per
month without jeopardizing the person’s SSI or Medi-Cal. The
person can then manage his or her own funds. All the previously
discussed issues need to be considered, including whether the
beneficiary can manage his or her assets and maintain proper
records, and whether he or she follow the rules of the ABLE
account and public benefit programs. If the person lacks capacity
to manage his or her affairs, the court will have to agree to this
plan, but with proper education and the right client, it works well.
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X.  CONCLUSION

The ABLE account is a wonderful tool for assisting persons
with disabilities. The ABLE account does not replace the SNT,
and likely never will for persons who lack capacity. The legal
protections in place for an SNT make it much more attractive for
managing a person’s assets when that person cannot manage his
or her financial affairs.

For other persons with disabilities, however, ABLE accounts
can be used in a variety of ways to enhance their quality of life.
Certain limitations apply to the use of the accounts, primarily
the age and contribution limits. For those persons who qualify,
ABLE accounts can provide more control over their lives and
allow them to save money for their future needs. ABLE accounts
have become an indispensable tool.

* The Urbatsch Law Firm PC, Pleasant Hill, California
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